CONSULTATION 

on Directive 2010/13/EU on audiovisual media services (AVMSD) 

A media framework for the 21st century

Questionnaire
General information on respondents
I'm responding as:
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	An individual in my personal capacity
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	The representative of an organisation/company/institution


What is your nationality?
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	Belgium
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	Bulgaria
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	Croatia

	[image: image7.wmf]
	Cyprus

	[image: image8.wmf]
	Czech Republic

	[image: image9.wmf]
	Denmark

	[image: image10.wmf]
	Estonia

	[image: image11.wmf]
	Finland
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	France
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	Germany
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	Greece
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	Italy
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	Luxembourg
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	Malta
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	Netherlands
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	Portugal
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	United Kingdom
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What is your name? Carol Comley______________________

Please your email: carol.comley@bfi.org.uk_______________________

I'm responding as:
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	An individual in my personal capacity.
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	The representative of an organisation/company.


Is your organisation registered in the Transparency Register of the European Commission and the European Parliament?
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	Yes
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	No


Please indicate your organisation's registration number in the Transparency Register.

38395686849-02________________________________

Please register in the Transparency Register before answering this questionnaire. If your organisation/institution responds without being registered, the Commission will consider its input as that of an individual and as such, will publish it separately.

Please tick the box that applies to your organisation and sector.
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	National administration
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	National regulator
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	Regional authority
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	Public service broadcasters
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	Non-governmental organisation
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	Small or medium-sized business
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	Micro-business
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	Commercial broadcasters & thematic channels
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	Pay TV aggregators

	[image: image45.wmf]
	Free and pay VOD operators
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	IPTV, ISPs, cable operators including telcos
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	European-level representative platform or association
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	National representative association
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	Research body/academia
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	Press or other 
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	Other 


My institution/organisation/business operates in:
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	Luxembourg

	[image: image70.wmf]
	Malta

	[image: image71.wmf]
	Netherlands
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	Poland
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	Portugal
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	Romania
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	Spain
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	Slovenia
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	Slovakia
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	Sweden
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	United Kingdom
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	Other


Please enter the name of your institution/organisation/business.

BRITISH FILM INSTITUTE_________________________

Please enter your address, telephone and email.

21 Stephen Street, London, UK.  Telephone:  044 (0) 20 7928 3232
What is your primary place of establishment or the primary place of establishment of the entity you represent? 

As above

Received contributions, together with the identity of the contributor, will be published on the Internet, unless the contributor objects to publication of the personal data on the grounds that such publication would harm his or her legitimate interests. In this case the contribution may be published in anonymous form. Otherwise the contribution will not be published nor will, in principle, its content be taken into account. Any objections in this regard should be sent to the service responsible for the consultation

Please read the Specific Privacy Statement on how we deal with your personal data and contribution

Background and objectives 

The Audiovisual Media Services Directive (AVMSD
) has paved the way towards a single European market for audiovisual media services. It has harmonised the audiovisual rules of the Member States and facilitated the provision of audiovisual media services across the EU on the basis of the country of origin principle.

Since its adoption in 2007, the audiovisual media landscape has changed significantly due to media convergence
. The review of the AVMSD is featured in the Commission Work Programme for 2015, as part of the Regulatory Fitness and Performance Programme (REFIT). In its Communication on a Digital Single Market Strategy for Europe
, the Commission announced that the AVMSD would be revised in 2016. Another REFIT exercise is being carried out, in parallel, in the field of telecoms with a view to come forward with proposals in 2016. Some of the issues treated in the current public consultation may have an impact on this parallel exercise and vice versa.

In 2013, the Commission adopted a Green Paper "Preparing for a Fully Converged Audiovisual World: Growth, Creation and Values"
 inviting stakeholders to share their views on the changing media landscape and its implications for the AVMSD.

On the basis of the outcome of this public consultation, the Commission has identified the following issues to be considered in the evaluation and review of the AVMSD: 

1. Ensuring a level playing field for audiovisual media services;

2. Providing for an optimal level of consumer protection;  

3. User protection and prohibition of hate speech and discrimination;

4. Promoting European audiovisual content; 

5. Strengthening the single market;

6. Strengthening media freedom and pluralism, access to information and accessibility to content for people with disabilities.

	You are asked to answer a number of questions revolving around these issues. Please reason your answers and possibly illustrate them with concrete examples and substantiate them with data. The policy options identified are not necessarily mutually exclusive, but may sometimes be combined. Please indicate your preferred policy options, if any, and feel free to provide any other comment that you deem useful.


EXECUTIVE SUMMARY 

In 2011 the BFI became the lead organisation for film in the UK. It is now a Government arm’s-length body and a distributor of Lottery funds for film.

The BFI welcomes the opportunity to respond to this consultation on the Audiovisual Media Services Directive (AVMSD). We have only answered those questions which are immediately relevant to the organisation and our stakeholders.

We believe that the definition “TV-like” should be kept for the present although it should be subject to periodic review to determine whether it remains fit for purpose.

It would be extremely difficult, in practical terms, to bring services outside the EU within scope and therefore the AVMSD should continue to apply only to services established in the EU.
The BFI sees no case at present for regulation for consumer protection to be extended. We would, however, wish to see the media literacy provisions made more effective – for example by making Member States’ reports on media literacy far more easily available in a single place.
The BFI is firmly committed to making the widest possible variety of films available to the widest possible ranges of audiences. However, we believe that  the ability of regulatory interventions to secure such an outcome in the online era is more limited and do not see the case at present for expanding the current regime.

The Country of Origin principle has served the UK’s film and audiovisual industries very well. Notably, it means that service providers are spared the regulatory burden of complying with legislative machinery which can vary widely across 28 Member States. We see no case for change from a UK perspective.
Given the importance of providing fair access to people with a visual or hearing disability, we would  like to see the Commission make available evidence which would allow us to make an informed evaluation.
QUESTIONS

1.
 Ensuring a level playing field

Services to which the AVMSD applies

The AVMSD regulates television broadcasts and on-demand services. It applies to programmes that are TV-like
 and for which providers have editorial responsibility
. The AVMSD does not apply to content hosted by online video-sharing platforms and intermediaries.

These platforms and intermediaries are regulated primarily by the e-Commerce Directive
, which exempts them from liability for the content they transmit, store or host, under certain conditions. 

As a separate exercise, given the increasingly central role that online platforms and intermediaries (e.g. search engines, social media, e-commerce platforms, app stores, price comparison websites) play in the economy and society, the Commission Communication "A Digital Single Market Strategy for Europe" announces a comprehensive assessment of the role of platforms and of online intermediaries to be launched at the end of 2015.

	SET OF QUESTIONS 1.1

Are the provisions on the services to which the Directive applies (television broadcasting and on-demand services) still relevant
, effective
 and fair
?

Relevant? ☒YES – ☐NO  – ☐NO OPINION 

Effective? ☒YES – ☐NO – ☐NO OPINION

Fair? ☒YES – ☐NO – ☐NO OPINION

COMMENTS:

The BFI is keen to see continuing innovation in the online space and is wary of the dangers of over-regulation in this context through any extension of the Directive to, for example, services which primarily carry user-generated content. But equally we do not want to see loopholes develop in regulation that work in the favour of services which are out of scope and to the detriment of ‘TV like services’. We therefore wish to see the definition of scope kept under close review.

Are you aware of issues (e.g. related to consumer protection or competitive disadvantage) due to the fact that certain audiovisual services are not regulated by the AVMSD?

☐YES – ☒NO (If yes, please explain below) 

COMMENTS:

Preferred policy option:

a) ☒ Maintaining the status quo  

b) ☒ Issuing European Commission's guidance clarifying the scope of the AVMSD. No other changes to Union law would be foreseen.  

c) ☐ Amending law(s) other than the AVMSD, notably the e-Commerce Directive. This option could be complemented by self and co-regulatory initiatives.
d) ☐ Amending the AVMSD, namely by extending all or some of its provisions for instance to providers offering audiovisual content which does not qualify as "TV-like" or to providers hosting user-generated content. 

e) ☐ Other option (please describe)
PLEASE EXPLAIN YOUR CHOICE:

See previous answer.


Geographical scope of AVMSD

The AVMSD applies to operators established in the EU. Operators established outside the EU but targeting EU audiences with their audiovisual media services (via, for instance, terrestrial broadcasting satellite broadcasting the Internet or other means) do not fall under the scope of the Directive
.

	SET OF QUESTIONS 1.2 

Are the provisions on the geographical scope of the Directive still relevant, effective and fair?

Relevant? ☐YES – ☐NO – ☐NO OPINION

Effective? ☐YES – ☐NO – ☐NO OPINION

Fair? ☐YES – ☐NO – ☐NO OPINION

COMMENTS:

Issues of illegal behaviour are regulated in individual Member States so the key issue here is the promotion of European content which we don’t see as a sufficiently compelling reason to expand geographic scope from a UK perspective. Any attempt to bring into scope services outside the EU and to subject them to regulation in respect of cultural diversity, sponsorship and advertising might be desirable but would be very complicated to execute in practical and transparent terms. See answers to question 4. 

Are you aware of issues (e.g. related to consumer protection problems or competitive disadvantage) caused by the current geographical scope of application of the AVMSD?

☐YES – ☐NO (If yes, please explain below)

COMMENTS:

Preferred policy option:

a) ☒ Maintaining the status quo  

b) ☐ Extending the scope of application of the Directive to providers of audiovisual media services established outside the EU that are targeting EU audiences. 

This could be done, for example, by requiring these providers to register or designate a representative in one Member State (for instance, the main target country). The rules of the Member State of registration or representation would apply.

c) ☐ Extending the scope of application of the Directive to audiovisual media services established outside the EU that are targeting EU audiences and whose presence in the EU is significant in terms of market share/turnover.

As for option b), this could be done, for example, by requiring these providers to register or designate a representative in one Member State (for instance, the main target country). The rules of the Member State of registration or representation would apply.

d)  ☐ Other option (please describe)
PLEASE EXPLAIN YOUR CHOICE:




2.
Providing for an optimal level of consumer protection

The AVMSD is based on a so-called "graduated regulatory approach". The AVMSD acknowledges that a core set of societal values should apply to all audiovisual media services, but sets out lighter regulatory requirements for on-demand services as compared to linear services. The reason is that for on-demand services the users have a more active, "lean-forward" approach and can decide on the content and the time of viewing.
In the area of commercial communications
, the AVMSD sets out certain rules, which apply to all audiovisual media services and regulate, for example, the use of sponsorship and product placement. They also set limits to commercial communications for alcohol and tobacco.

It also lays down other rules that apply only to television broadcasting services and regulate advertising from a quantitative point of view. For example, they set a maximum of 12 minutes of advertising per hour on television, define how often TV films, cinematographic works and news programmes can be interrupted by advertisements and set the minimum duration of teleshopping windows.

	SET OF QUESTIONS 2.1

Are the current rules on commercial communications still relevant, effective and fair?

Relevant? ☒YES – ☐NO – ☐NO OPINION

Effective? ☒YES – ☐NO – ☐NO OPINION

Fair? ☒YES – ☐NO – ☐NO OPINION

COMMENTS:

Are you aware of issues (e.g. related to consumer protection or competitive disadvantage) caused by the AVMSD's rules governing commercial communications? 

☐YES – ☒NO (If yes, please explain below) 

COMMENTS

The BFI sees no case at present for regulation for consumer protection needs to be extended. In particular, this could put online organisations at a competitive disadvantage if they were subject to increased regulation. The case should be kept under review however. Media literacy provisions however should be strengthened if at all possible so that reports made by Member States are readily available in a single place and it is easy to determine progress that has been made.

Preferred policy option:

a) ☒ Maintaining the status quo  

b) ☐ Rendering the rules on commercial communications more flexible, notably those setting quantitative limits on advertising and on the number of interruptions.

c) ☐ Tightening certain rules on advertising that aim to protect vulnerable viewers, notably the rules on alcohol advertising or advertising of products high in fat, salt and sugars.

d) ☐ Other options (please describe)

PLEASE EXPLAIN YOUR CHOICE:




3.
User protection and prohibition of hate speech and discrimination 

General viewers' protection under the AVMSD

The AVMSD lays down a number of rules aimed at protecting viewers/users, minors, people with disabilities, prohibiting hate speech and discrimination. 
	SET OF QUESTIONS 3.1

Is the overall level of protection afforded by the AVMSD still relevant, effective and fair? 

Relevant? ☒YES – ☐NO – ☐NO OPINION

Effective? ☒YES – ☐NO – ☐NO OPINION

Fair? ☒YES – ☐NO – ☐NO OPINION

COMMENTS:

See previous comments.

Are you aware of issues (e.g. related to consumer protection or competitive disadvantage) stemming from the AVMSD's rules?

☐YES – ☒NO (If yes, please explain below)

COMMENTS:




4.
Promoting European audiovisual content

The AVMSD aims to promote European works and as such cultural diversity in the EU. For television broadcasting services, the EU Member States shall ensure, where applicable and by appropriate means, a share of EU works
 and independent productions
. For on-demand services, the EU Member States can choose among various options to achieve the objective of promoting cultural diversity. These options include financial contributions to production and rights acquisition of European works or rules guaranteeing a share and/or prominence of European works. The EU Member States must also comply with reporting obligations on the actions pursued to promote European works, in the form of a detailed report to be provided every two years.

	SET OF QUESTIONS 4 

Are the AVMSD provisions still relevant, effective and fair for promoting cultural diversity and particularly European works?

Relevant? ☒YES – ☐NO – ☐NO OPINION

Effective? ☒YES – ☐NO – ☐NO OPINION

Fair? ☒YES – ☐NO – ☐NO OPINION

COMMENTS:

The BFI is firmly committed to making the widest possible variety of films available to the widest possible ranges of audiences and thereby promoting cultural diversity. However, we believe that  the ability of regulatory interventions to secure such an outcome in the online era is more limited because spectrum scarcity is much less of a barrier to availability - although it would be unwise to remove or weaken the current rules on prominence at the present time until the full consequences of the shift in consumer behaviour are apparent. The Commission should maintain a watching brief on this issue to ensure that the variety of films available to viewers continues to grow and does not diminish.

In a digital age, there is an extraordinary abundance of films and other audiovisual works available via a variety of different means – online and offline. For those that know what they are looking for the search tools to find such material are sophisticated to a degree that was unimaginable only a decade ago. 

Mubi is an example of an online service which offers access to a wide range of specialised film and moving images and which was not dependent on a regulatory intervention.

However, we believe that the European Union has a role to play in helping to stimulate innovation and thereby helping to encourage the development of tools which help people to discover new works – across all media including, crucially, the cinema which is the key determinant of a title’s visibility across all platforms. 

Support for the development of media literacy, which forms part of the AVMSD but is not addressed by this consultation, has a key role to play in helping to ensure that people are able to make informed choices about what they want to see and able to discover the richness and variety of film past and present.
In terms of European works, including non-national ones (i.e. those produced in another EU  country), the catalogues offered by audiovisual media service providers contain:

☐a) the right amount;

☐b) too much;

☐c) too little

☒d) no opinion

COMMENTS:

The answer to this question depends on how “the right amount” is defined.  This would need further analysis. Furthermore, we are not aware of authoritative data on availability on platforms covered by AVMS which would help inform a judgement.  These data should be publicly available possibly through the European Audio-visual Observatory

Would you be interested in watching more films produced in another EU country?

☐YES – ☐NO – ☐NO OPINION

COMMENTS:

The BFI aims to 

Have you come across or are you aware of issues caused by the AVMSD's rules related to the promotion of EU works?

☐YES – ☒NO (If yes, please explain below)

COMMENTS

What are the benefits of the AVMSD's requirements on the promotion of European works? You may wish to refer to qualitative and/or quantitative benefits (e.g. more visibility or monetary gains).

Benefits:

COMMENTS:

As an audiovisual media service provider, what costs have you incurred due to the AVMSD's requirements on the promotion of European works, including those costs stemming from reporting obligations? Can you estimate the changes in the costs you incurred before and after the entry into force of the AVMSD requirements on the promotion of European works? 

Costs:

COMMENTS:

Preferred policy option:  

a) ☒ Maintaining the status quo 

b) ☐ Repealing AVMSD obligations for broadcast and/or for on-demand services regarding the promotion of European works. This would entail the removal of EU-level harmonisation on the promotion of European works, which would then be subject to national rules only.

c) ☐ Introducing more flexibility for the providers' in their choice or implementation of the measures on the promotion of European works.

This could imply, for example, leaving more choice both to TV broadcasters and video-on-demand providers as to the method of promoting European works. 

d) ☐ Reinforcing the existing rules.

For television broadcasting services this could be done, for example, by introducing additional quotas for non-national European works and/or for European quality programming (e.g. for fiction films, documentaries and TV series) or for co-productions; or by setting a clear percentage to be reserved to Recent Independent Productions
 (instead of "an adequate proportion"). For on-demand services, further harmonisation could be envisaged: by introducing one compulsory method (among e.g. the use of prominence tools, an obligatory share of European works in the catalogue or a financial contribution – as an investment obligation or as a levy) or a combination of these methods.

e) ☐ Other options (please describe)

PLEASE EXPLAIN YOUR CHOICE:




5.
Strengthening the single market

Under the AVMSD, audiovisual media companies can provide their services in the EU by complying only with the rules within the Member States under whose jurisdiction they fall. The AVMSD lays down criteria to identify which Member State has jurisdiction over a provider. These criteria include where the central administration is located and where management decisions are taken on programming or selection of content. Further criteria include the location of the workforce and any satellite uplink, and the use of a country’s satellite capacity. The AVMSD foresees the possibility to derogate from this approach in cases of incitement to hatred, protection of minors or where broadcasters try to circumvent stricter rules in specific Member States. In these cases the Member States have to follow specific cooperation procedures.

	SET OF QUESTIONS 5 

Is the current approach still relevant, effective and fair?

Relevant? ☒YES – ☐NO – ☐NO OPINION

Effective? ☒YES – ☐NO – ☐NO OPINION

Fair? ☒YES – ☐NO – ☐NO OPINION

COMMENTS:

Are you aware of problems regarding the application of the current approach?

☐YES – ☒NO (If yes describe and explain their magnitude)
COMMENTS

The Country of Origin principle has served the UK’s film and audiovisual industries very well.  It is simple, transparent and effective.  Notably, it means that service providers are spared the regulatory burden of complying with legislative machinery which can vary widely across twenty eight member states. Therefore, we do not see any case for change from a UK perspective.

If you are a broadcaster or an on-demand service provider, can you give an estimate of the costs or benefits related to the implementation of the corresponding rules? 

☐YES – ☐NO

Estimate of costs:

Estimate of benefits:

COMMENTS:

Preferred policy option:

a) ☒ Maintaining the status quo

b) ☐ Strengthening existing cooperation practices

c) ☐ Revising the rules on cooperation and derogation mechanisms, for example by means of provisions aimed at enhancing their effective functioning

d) ☐ Simplifying the criteria to determine the jurisdiction to which a provider is subject, for example by focusing on where the editorial decisions on an audiovisual media service are taken.
e) ☐ Moving to a different approach whereby providers would have to comply with some of the rules (for example on promotion of European works) of the countries where they deliver their services.

f) ☐ Other options (please describe)

PLEASE EXPLAIN YOUR CHOICE:




6. Strengthening media freedom and pluralism, access to information and accessibility to content for people with disabilities

Accessibility for people with disabilities

The AVMSD sets out that the Member States need to show that they encourage audiovisual media service providers under their jurisdiction to gradually provide for accessibility services for hearing and visually-impaired viewers.

	SET OF QUESTIONS 6.3

Is the AVMSD effective in providing fair access of audiovisual content to people with a visual or hearing disability?

Effective? ☐YES – ☐NO – ☒NO OPINION

COMMENTS:

The BFI does not have the evidence to allow it to provide an informed opinion on this issue. Given the importance of providing fair access to people with a visual or hearing disability, we would  like to see the Commission make available evidence on this issue which would allow us to make a proper evaluation.

Have you ever experienced problems regarding the accessibility of audiovisual media services for people with a visual or hearing disability?

☐YES – ☐NO (If yes, please explain below)

COMMENTS

If you are a broadcaster, can you provide an estimate of the costs linked to these provisions?

☐YES – ☐NO

Cost:

COMMENTS:

Preferred policy option:

a) ☐ Maintaining the status quo

b) ☐ Strengthening EU-level harmonisation of these rules.

Instead of encouraging it, the EU Member States would be obliged to ensure gradual accessibility of audiovisual works for people with visual and hearing impairments. This obligation could be implemented by the EU Member States through legislation or co-regulation.

c) ☐ Introducing self and co-regulatory measures 


This could include measures related to subtitling or sign language and audio-description.

d) ☐ Other option (please describe).

PLEASE EXPLAIN YOUR CHOICE




� Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services. Hereinafter, "the AVMSD" or "the Directive". 


� � HYPERLINK "https://ec.europa.eu/digital-agenda/en/media-convergence" �https://ec.europa.eu/digital-agenda/en/media-convergence� 


� Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of Regions, a Digital Single Market Strategy for Europe, COM (2015) 192 final, 6 May 2015.


� Hereinafter, "The Green Paper" (� HYPERLINK "https://ec.europa.eu/digital-agenda/node/51287" \l "green-paper---preparing-for-a-fully-converged-audi" �https://ec.europa.eu/digital-agenda/node/51287#green-paper---preparing-for-a-fully-converged-audi�) 


� Recital 24 of the AVMSD: "It is characteristic of on-demand audiovisual media services that they are ‘television-like’, i.e. that they compete for the same audience as television broadcasts, and the nature and the means of access to the service would lead the user reasonably to expect regulatory protection within the scope of this Directive. In the light of this and in order to prevent disparities as regards free movement and competition, the concept of ‘programme’ should be interpreted in a dynamic way taking into account developments in television broadcasting."


� Article 1(1)(a) of the AVMSD. The Audiovisual Media Services Directive applies only to services that qualify as audiovisual media services as defined in Article 1(1)(a). An audiovisual media service is "a service […] which is under the editorial responsibility of a media service provider and the principal purpose of which is the provision of programmes, in order to inform, entertain or educate, to the general public by electronic communications networks within the meaning of point (a) of Article 2 of Directive 2002/21/EC". This definition covers primarily television broadcasts and on-demand audiovisual media services.


� Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market ('Directive on electronic commerce')


� Relevance looks at the relationship between the needs and problems in society and the objectives of the intervention.


� Effectiveness analysis considers how successful EU action has been in achieving or progressing towards its objectives.


� How fairly are the different effects distributed across the different stakeholders?


� Article 2(1) AVMSD – "Each Member State shall ensure that all audiovisual media services transmitted by media service providers under its jurisdiction comply with the rules of the system of law applicable to audiovisual media services intended for the public in that Member State." (emphasis added)


� "Audiovisual commercial communication" is a broader concept than advertising and it refers to images with or without sound which are designed to promote, directly or indirectly, the goods, services or image of a natural or legal entity pursuing an economic activity. Such images accompany or are included in a programme in return for payment or for similar consideration or for self-promotional purposes. Forms of audiovisual commercial communication include, inter alia, television advertising, sponsorship, teleshopping and product placement. See Article 1(1)(h) AVMSD.





�  For European works: a majority proportion of broadcasters' transmission time.


� For European works created by producers who are independent of broadcasters: 10% of broadcasters' transmission time. 


� Works transmitted within 5 years of their production.
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