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1. The UK Film Council welcomes the opportunity to respond to Ofcom’s Review of the Television Production Sector. 
2. We note that Ofcom’s Terms of Reference for the study specify that film has been specifically excluded from the current review on the basis that Ofcom does not have powers to intervene in relation to film production, and furthermore that co-productions are excluded from the Codes of Practice.
 

3. However, we believe that there is likely to be a link between the outcomes of this Review and issues, including public policy issues, which are emerging for the film sector. Indeed, the Review notes the parallels between the present issues and the way in which, “the film industry has been able to develop the concept of a windowing system.”
 
4. Furthermore, we believe that Ofcom is right to focus on furthering the interests of viewers as consumers and citizens. But it also needs to pay attention to the way in which the creativity and innovation which has been associated with the independent production sector helps to build the UK creative economy as a whole to the benefit of UK consumers and citizens. 
5. While we have not sought to respond to the detailed questions set out in the Consultation document, we have set out below some key issues which we believe arise for film in relation to the Review.
6. We will maintain a close watching brief with regard to the outcomes of the current Review, as the agreed outcomes are likely to set a precedent for the way in which broadcasters/platform owners and those who control rights to films agree terms of trade going forward in relation to new platforms.

7. As the Review notes, the availability of film in a given medium (cinema, DVD, pay-TV, terrestrial TV etc) is determined by a series of “windows” which in turn is built on a system of rights, defined according to generally accepted industry principles.
 The windows themselves are agreed in different ways on a territory by territory basis – in the UK, for example, the windows have historically been agreed between different sectors of the industry on a voluntary basis. 

8. As the Review further states, the windows between different formats – for example, between theatrical and DVD – have been shortening in recent times.
 Nonetheless, the distinctions between the different windows have not yet been called into question.

9. In a digital world, new forms of rights arise. In an environment which is partly digital, at least four different rights can be identified in the space between DVD release and the screening of a film on terrestrial television.

10. These rights are:

· Video On Demand (VOD) whereby the consumer purchases films on a title-by-title basis;
· Pay-Per-View, currently equivalent to Near Video On Demand;
· Subscription VOD (SVOD) in which the consumer pays a monthly fee and is able to access an unlimited or large number of titles against that payment;
· Other pay-TV windows.
11. At present, there is no generally agreed definition of VOD and SVOD rights. There is a need to develop a clear, rational policy for the film sector in respect of these rights.

12. This is because in the absence of clear, agreed definitions about how certain specified rights are defined in a digital environment, it is likely that those who license rights to digital platforms may see those rights absorbed by the acquiring platform as an extension of existing rights. 

13. This would provide very significant advantages to incumbent platforms who may use their existing market power to encourage a form of “rights creep” by which, in effect, they are able to exclude new entrants from the platform market. This would be to the severe detriment of both consumers and citizens.

14. Such “rights creep” would also make it far harder, and perhaps impossible, for rights owners to extract additional revenue against the licensing of those rights.

15. Once electronic delivery of films also starts to replace distribution through packaged media such as DVD, such inability to extract revenue from the licensing of those rights would have a seriously detrimental impact on the model by which independently-produced films are financed. 

16. This is because these films are financed in part by the pre-sale (in effect, licensing) of the rights to distributors who in turn generate revenue from the exploitation of those rights to a variety of third parties (exhibition chains, DVD retailers, DVD rental services, pay-TV operators, terrestrial broadcasters etc). The absence of clear, agreed definitions around rights would inhibit the ability of distributors to maximise revenues, most especially in relation to the licensing of rights to content distributors deploying new platforms: e.g. those based on VOD or SVOD.

17. Thus, if market forces are allowed to prevail unchecked, there are strong arguments that both consumer access and the financing model for independent films may suffer despite the advent of digital services. 

18. The UK Film Council does not yet have a position on the best way to avoid the situation whereby the apparent benefits of choice and diversity which potentially accrue from a digital world are stymied. The matter requires further investigation and discussion between all interested parties – the Government, Ofcom, rights holders and platform owners. There may, or may not, be a case for public intervention.

19. The UK Film Council recognises the difficulties associated with regulatory interventions in a globalised and digitised media market in which the limits of national or European regulation are all too apparent – because for example, the targets of regulation may simply choose to move the source of origination and/or dissemination beyond the jurisdiction of the regulator.

20. But the UK Film Council is clear that the history of technological innovation in the audiovisual sphere demonstrates that the apparent benefits of new forms of technology can just as easily turn into disbenefits from the perspective of public policy and the citizen. 

21. For example, as the UK Film Council has previously argued (notably in a submission to the Culture Media and Sport Select Committee) the market power of the major operator of pay-television in the UK – BSkyB – created a situation in which a series of Most Favoured Nations (MFNs) arrangements with the Hollywood studios worked to the disadvantage of other, smaller independent suppliers and was thereby detrimental to consumer and citizen choice.
  
22. For this reason, the UK Film Council will be watching carefully the outcomes of the current Review, most especially because, as noted above, they will set important precedents for film.
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� As set out in the Terms of Reference for the Review at: http://www.ofcom.org.uk/research/tv/tpsr/tpsr_ref/tpsr.pdf


� Paragraph 6.31 of the Review.


� Ibid.


� Ibid.


� The UK Film Council is a participant in the European Commission’s Leadership Summit on Film Online which seeks to identify, “the opportunities and challenges involved in making film online take off in Europe” and which will cover some of the issues set out here in a Charter to be published later this year.


�See: http://www.publications.parliament.uk/pa/cm200203/cmselect/cmcumeds/667/3062413.htm.
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