Proposal by the European Commission for the Revision of The ‘Television Without Frontiers’ Directive 

UK Film Council response to the DCMS consultation 
	Executive summary

The Directive has a twin purpose: to facilitate the circulation of audiovisual services across Europe and to safeguard and promote the public interest.  Given this, in the view of the UK Film Council :

· The Directive’s scope should be extended in order to ensure that new services contribute to European audiovisual policy objectives, notably as regards the range and quality of content and improvement in the access to that content enjoyed by viewers.

· The Directive needs to reflect the importance of media literacy as a way of equipping people to take advantage of the opportunities offered by the digital media and to avoid being subjected to content they do not want.

· The Directive’s rules dictating the frequency of advertising breaks, applicable to all audiovisual media services at all times of the day and in all member states, let alone rules applicable to specific programme genres, are no longer required. 

· In the UK the prohibition of product placement does not extend to feature films acquired by broadcasters. The UK Film Council believes that this exception should be maintained.  

· Effective implementation of the Directive goes hand in hand with member states supporting bodies like the UK Film Council in their negotiations with AV media services providers about their commitments to film.




Introduction

In our response to the DCMS consultation on the European Commission’s proposal for the revision of the Television Without Frontiers Directive, the UK Film Council wishes to focus on six issues:

· The scope of the Directive (Questions 1 – 7)

· Protection of minors (Question 12)

· Incitement to hatred (Question 13)

· Advertising – quantitative controls (Questions 15 – 17)

· Product placement (Question 19)

· Film rights (Question 23)

· Promotion of European work (Question 25).

We confine our comments to matters pertaining to film.
Our response is underpinned by the general proposition that the purpose of the Directive should be to facilitate the circulation of audiovisual media services throughout Europe while, at the same time, ensuring the advancement of fundamental public interest objectives. Were the revised Directive to impede the development of audiovisual media services, it would fail in that purpose. Likewise, if fundamental public interest objectives, such as the protection of human dignity, consumers’ rights or cultural diversity, were weakened, the Directive would also fail. 
At the heart of our response is the contention that the Directive should focus more on encouraging audiovisual media service providers to deliver benefits as against prohibiting them from doing harm. First and foremost, the Directive needs to contribute to the framework for improving media literacy. 
Media literacy
In our response, we have not provided answers to every question but we consider that our approach would be valid for many of the issues raised by the DCMS. We would, however, like to draw attention to what we consider the unfortunate omission in the Commission’s proposal for the revision of the Directive: the failure to mention or offer any provision relating to media literacy. We consider media literacy to be the indispensable complement of the regulatory approach being championed by the Government and by many stakeholders. 

Media literacy is about empowering users to make informed choices about what they watch and how they watch it. A media literate population would need less protection and would be more vigilant towards harmful content. The UK Film Council would like to see far more resources being put into the development of a media literate population and that media service providers themselves should also develop initiatives that will enhance the understanding of media - the so-called “3 Cs” of media literacy: Culture, Criticism and Creativity. As summed up by Cary Bazalgette, at the British Film Institute, 

 “people learning to become media literate should have opportunities to

· Broaden their experience of different kinds of media forms and content (that’s the “culture” part);

· Develop critical skills in analyzing and assessing the quality of media outputs;

· Develop creative skills in media.”

The UK Film Council believes that the omission of media literacy must be rectified as it is the essential complement to effective and fair regulation. 

The UK and Europe must seize the opportunity to put in place both the resources and opportunities for people to learn about media, as well as a regulatory regime for audiovisual media services so that the Revised Directive is truly fit to meet the opportunities and challenges it has set out to address for our age.
Views on questions posed by DCMS

General - the effect of widening the scope of the Directive
1. To what extent would Option 2, 3, or 4 ease market entry for new providers of audio-visual media services, or prevent it or make it more difficult?
The absence in Europe of consistent and compatible rules relating to audio-visual media services would be to the detriment of market entry by new providers of those services: it would reduce legal certainty and expose the providers of audiovisual media services to a range of regulatory risks as well as lessen the scope for the protection of consumers’ and citizens’ interests. The UK Film Council is particularly interested in the provision and take-up of on-demand film services. It would want people in the UK to be able to access the widest range of films and film services, and want people in other parts of Europe to have the widest access to UK films. Legal uncertainty and restriction on the circulation of such services would lead to serious obstacles that would inhibit access to films. Therefore the UK Film Council considers that both industry and citizens would benefit from some extension of the scope of the Directive, for example to include film on-demand services, assuming that the Directive includes workable definitions and flexibility in the way those definitions are applied. In this way, as the market for audiovisual services evolves – with on-demand services progressively taking the place of traditional, linear services – the providers of the new services will play an increasingly active role in delivering on the objectives of European audiovisual policy. 
2. To what extent would Option 2, 3 or 4 limit the freedom of firms active in the markets which are affected to determine their own prices, product characteristics and/or quality and standards, means of advertising the product and distribution channels?
We see effective regulation as the pre-condition for the emergence of markets rather than as a barrier. The ability of firms to determine their own prices, product characteristics and/or quality and standards, means of advertising and distribution channels forms the basis of successful markets, assuming, of course, that those firms comply with basic rules of fairness, for example, complying with competition rules, trading and advertising standards, and providing transparency. 
3. What would be the costs and benefits, both direct and indirect, to the UK generally and across the various audio-visual services?
The costs of extending the scope, assuming that the definitions, obligations and implementation are appropriate, should be negligible. The benefits, assuming that the extension of scope assists the development of the markets, should be significant, both for the providers of the services and consumers and citizens. 
4. What impact would the Options have in terms of compliance costs, especially for smaller firms?
Compliance costs will presumably vary from one Member State to another, depending on how the Directive is implemented. We would hope that in the UK, the regulator, Ofcom, will seek to minimize compliance costs. 
5. Would any of the Options give rise to a potential for displacement of economic activity as between different parts of the audio-visual services sector? Would it give rise to decisions in this sector to relocate to or invest in non-EU locations? 
In the scenario in which services offering similar products were treated differently by the Directive, we would expect economic activity to be displaced as service providers sought either to be covered by the Directive (in order to facilitate access to European markets) or to evade the Directive (in order to avoid unwanted obligations). As far as film is concerned, we do not believe that any of the Options would give rise to decisions to relocate or invest in non-EU locations since in order to exploit the rights to a film, the licensee will tend to need an operation in the territory (usually a single EU member state) for which the film is licensed, for example, for the collection of royalties.
6. Would Option 4 have any indirect impacts on firms’ competitiveness in audio-visual services, or more generally?
As far as film is concerned, European firms’ competitiveness outside of Europe is restricted because, with very rare exceptions, European films fare poorly outside of their national market. Likewise, European audio-visual service providers rarely operate outside of their national market, let alone outside of Europe. Were the Directive, under Option 4, to assist the development of audio-visual services that operated in more national markets, we would expect this to strengthen the ability of European firms to compete outside of Europe as well. 
7. If the TVWF Directive were extended to add only mass-media video-on-demand services of the kind currently available - so excluding all other forms of ‘non-linear’, on-demand services - what would the costs and benefits be? 
The UK Film Council welcomes clear definitions of “non-linear services”, “programme”, “editorial control” and the various other terms set out in the European Commission’s proposal. The DCMS proposal for the extension to be limited to mass-media video-on-demand, appears to us clear and also to support the Commission’s intent. We would expect clear definitions to lead to lower costs and greater benefits. 
Protection of minors and incitement to hatred
12. Article 3d of the Directive would require member states to ensure that audiovisual services within their jurisdiction do not carry material which might seriously impair the mental, physical, or moral development of minors. However, this Directive will not give the EU or Member States any greater powers than they have now in respect of undesirable Internet services from outside the EU, and would remove their ability, under the e-Commerce Directive, to enforce their own standards on non-linear services from other Member States. In view of this, would Article 3d give consumers adequate protection from services which might be harmful to minors? 

13. Would Article 3e give consumers adequate protection from services which might contain incitement to hatred based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation? These prohibitions go much wider than current UK law. What consequences would this have for freedom of speech?
The UK Film Council considers that at the root of the issues raised in Questions 12 and 13 there are two other, fundamental questions: to the limited extent that it is technically possible, is prohibiting certain kinds of content the most effective way of providing protection to minors and to citizens in general? And, given the diversity of national cultures, to what extent are norms and standards in one culture applicable to another?

That said, we believe that fundamental human rights must be respected not only as regards freedom of speech but as regards freedom from discrimination and hatred. Existing UK laws against incitement to hatred  based on the categories above, should apply, to the greatest extent practicable, in respect of all services which are eventually determined to fall within the scope of the Directive. 

However, we do not believe that prohibition of certain kinds of content is the only way: it needs to be accompanied by initiatives to promote beneficial content and to enable people to engage with that content. This is why we have public service broadcasting and why the UK Film Council, along with the bfi, the BBC, Channel 4, Skillset and Ofcom, has championed media literacy as a necessary adjunct to regulatory initiatives as a way of making sure people get to see what they want to see (subject to the limitations evoked above) and are not exposed to things they do not want to see. This is also why we would like to see an amendment to the Directive that would recognise the importance of media literacy initiatives both to vitiate the effects of harmful content and to reinforce the effects of beneficial content. We would also see the media literacy approach to be applicable to the issue of qualitative controls for advertising (Question 14).  

Advertising - quantitative controls 

17. What will be the impact of the rule (Article 11.2) that films made for television, cinematographic works, children’s programmes and news programmes may be interrupted by advertising or teleshopping once for every period of 35 minutes? 
The UK Film Council considers that rules dictating the frequency of advertising breaks, applicable to all audiovisual media services at all times of the day and in all member states, let alone rules applicable to specific programme genres, are no longer required. 
The UK Film Council would like to see the abolition of all restrictions on advertising breaks during films, in the belief that this will provide the financial incentive which will encourage some providers to show a greater range of European films.  Any relaxation in the rules should be subject to a rigorous impact review after, say, three years to determine whether the objective of greater diversity of output is being achieved. 

With the proliferation of advertising-supported channels, there is an over-supply of advertising airtime and too many commercials are neither in the broadcasters’ nor the advertisers’ interest: for broadcasters, if they transmit too many commercials, viewers will stop watching the programme; for advertisers, too many commercials means clutter and loss of advertising effectiveness. Audiovisual service providers can differentiate themselves and add value (both for advertisers and viewers) by limiting the amount and duration of advertising breaks. They do not need regulators to encourage them to do this.
With regard to feature films: in some countries, notably in Italy, there is a widely and strongly-held view that films should be shown without commercial breaks (there was a referendum on the issue) but in the UK, we do not have a sense that viewers (or film-makers) on the whole have the same sensibility. To the extent that some do, there is the option to watch a premium service (i.e. a subscription service, pay-per-view or, in the near future, video-on-demand) of uninterrupted films, subject of course to the viewer being able to afford such a service. As with news, were viewers to be offered the choice between fewer and a lesser range of films with fewer advertising breaks, or more and more diverse films with more advertising breaks, we believe they would opt for the latter. 

Product placement 

19. Ofcom have consulted on the possibility of allowing product placement on TV services within the UK if the EU – as a result of this draft Directive – removes the current implicit EU-wide prohibition of it. But the UK will retain its discretion not to allow product placement in programming made by and for UK broadcasters whatever the outcome of the EU discussion. If the UK were to continue not to allow product placement, but the EU allowed it, what practical impact would that have for UK broadcasters, UK programme makers, and the UK advertising industry? 
The prohibition in the UK of product placement does not extend to feature films acquired by broadcasters. The UK Film Council believes that this exception should be maintained.  It does not believe that stringent controls to “signpost”  product placement within feature films is either necessary or desirable. Such signposting would be counter-productive by giving greater prominence to the very thing that it seeks, in some sense, to neutralize.
Film rights
23. Article 3f2 of the Directive would require Member States to ensure that audio-visual media services do not transmit cinematographic works outside the periods agreed with their licence holders. This re-enacts Section 7 of the existing TVWF Directive, but applied to audio-visual services as a whole rather than simply to television broadcasters. Would this provision achieve anything, given the existence of copyright law?
In the UK, the specification of windows – the periods in which a cinematographic work can be shown on a given distribution platform – is a matter of contract between audio-visual media services and licence-holders. In some Member States, however, windows are set by law and the subject of regulatory intervention (for example in France, the regulator needs to grant a derogation if a film is to be released as a home video less than six months after its theatrical release). We assume that this article has relevance only in such countries and we agree that, in the UK’s case, this provision would have no impact.
Promotion of European work 

25. Article 3f requires Member States to ensure that media service providers under their jurisdiction promote production of and access to European work. No specific quota is set. What would be the most effective ways for the Government to meet this obligation?
The approach adopted by Government with regards to public service broadcasters (the BBC, Channel 4, ITV, Five and S4C) should be applied more actively. In particular, the licensed PSBs (Channel 4, ITV and Five) should be encouraged to give stronger commitments in relation to programmes genres covered by Paragraph 264 of the Communications Act, and be held to them by Ofcom. In parallel, the Government and Ofcom should offer stronger support to bodies like the UK Film Council which enter into negotiations with audio-visual media service providers for how those audio-visual media service providers can contribute to the objectives set out in UK government policy, for example in relation to diversity and inclusion, investment in innovation and creativity. We also see an increasing role for initiatives like Ofcom’s proposed Public Service Publisher should these initiatives incentivise and reward investment in production of and access to European work. 

In the medium term, we envisage that the kind of negotiation which led to the commitments to film made by the BBC, as set out in the Memorandum of Understanding with the UK Film Council, will become relevant for other media service providers such as on-line film distributors. This negotiation will cover not only investment in production but also commitments to enhance the visibility of and access to a diverse range of high-quality programming.
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